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EFFECT OF RIDERS ON INCONTEST- 
ABILITY CLAUSES 


A very interesting discussion of incontestability clauses 
appears in the opinion of the New York Supreme Court, 
Appellate Division, First Department, in The Equitable Life 
Assurance Society of the United States v. Volk ({[ 500,187). 
The particular question prompting the discussion was whether 
all exceptions to an incontestability clause must be embodied 
in the clause itself. 


Alleged Rights of Insurer 


The action was brought by the insurer to rescind and 

cancel the total and permanent disability provisions contained 

: in a two-year term policy and a companion permanent policy 

Please Route to: issued on the life of the defendant. The basis of the complaint 


was that the insured made false representations in his applica- 
tion for the policies and that the insurer had the right to 
contest the disability provisions even though the period speci- 
fied in the incontestability clauses had expired. The alleged 
right was predicated upon a clause contained in the disability 
provision attached to the policies which provided that the 
incontestability clauses contained in the policies did not apply 
to the disability provisions, 


Alleged Effect of Rider Upon Incontestability Clauses 


The insured conceded the right of the insurer to except the 
disability coverage from the incontestability clauses in the 
policies. However, he maintained that any exception to the 
incontestability provisions of a policy must be embodied in 
the incontestability clause itself, and, in effect, cannot be made 
the subject of a separate provision in a rider. 


Location of Exceptions to Incontestability Clauses 


The court refused to agree with the insured’s argument. 
There was said to be nothing in the New York Insurance 
Law which compels an insurer to include all exceptions in an 
incontestability clause. The disability provisions were issued 
in connection with and physically attached to the two policies 
of life insurance in the form of a rider. It must be assumed 
that the form of the rider was approved by the New York 
Superintendent of Insurance. In the rider a provision was 
embodied in legible and understandable language that the 
disability benefits were excepted from the incontestability 
clause. The provisions of the rider were to be looked to in 
determining the disability coverage, the premium thereon, and 
the rights of the insured and insurer. 
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% FIRE AND CASUALTY +. Defective Sidewalk.—The claimant was walking on a concrete 

sidewalk which ran along the paved surface of an improved 

Time for Bringing Suit—An untimely action on a policy for roadway, and sustained fractures of both bones of the leg 
a loss sustained, is not justified by the pendency of a suit and ankle when she caught her foot in a hole and fell. The 
involving the title to the insured property, since such suit state was liable for the injuries by statute, since the state’s 
does not toll the running of the limitation period specified patrolmen were negligent in the discharge of their duties 

in the policy. (Hill v. The Home Ins. Co., Tenn. Supreme toward travellers upon the highway in failing to repair the 
Ct.). . .§ 300,046. hole, or warn or guard against it. (Marino, et al. v. The 


saci ‘ State of New York, N. Y. Ct. of Claims). . .] 400,234. 

Double Insurance.—Where plaintiff procured fire insurance 
on his household furnishings, unaware that his son had ob- Employee of Tenant Injured.—The plaintiff, an employee of 
tained a policy on the same property, he was allowed a one of the tenants in the defendant’s building, sued for 
recovery, even though his policy contained a nonliability personal injuries sustained when she caught her foot in a 
clause prohibiting additional insurance on the property broken step. It was improper to grant a non-suit on the 
covered. (Continental Ins. Co. v. Riggs, Ky. Ct. of App.)... ground that the plaintiff had voluntarily assumed the risk 
7 300,051. of a fall 7 using - stairs, * it was a a guriion sae 
5 , ‘ i or not the injured woman reason oO er employmen 
Burden of Proof.—The policy in suit provided that should the was required = use the ama, (DiGesto, et al. - ha 


building fall, except as a result of fire, all insurance thereon : a: ao as 2 
should immediately cease. The issue was whether the fire Waskagion Trust Co., J. Supreme Ct.). . .7 00258, 


started before or after the building fell. It was held that Control of Sidewalk.—The plaintiff sustained injuries caused 
the condition was a condition subsequent, and as such, was by an alleged defect in the sidewalk in front of the defend- 
a matter of affirmative defense. Since the insurer failed in ant’s place of business, It was error for the court to charge 
its burden of sustaining that defense, a judgment for the the jury that, as a matter of law, the defendant was in 
plaintiff was proper. (Hanover Fire Ins. Co. v. Pruitt, Ga. control of the walk, since subsequent repairs did not in- 
Ct. of App.). . .¥ 300,049. dicate control as a matter of law. (Hogan v. National Seller, 


. : ‘ Inc., N. Y. App. Div.). . .] 400,230. 
Suspension of Insurance.—Where the insurer’s by-laws pro- 
vided for suspension of insurance by an executive com- Poisonous Dye in Hat.—Plaintiff purchased a hat from the 


mittee, an attempted suspension by the company’s president 
was held to be ineffective. It was further held that before 
such suspension could become effective, the insured must 


be given a reasonable time within which to protect himself. 
(Patton v. Farmers Mutual Fire Ins. Co., Tenn. Ct. of App.) 


Statute of Limitations.—Plaintiffs’ suit on a fire policy was 
dismissed for failure to serve their complaint. A subsequent 
action, which was instituted by the service of summons and 


a complaint, was held to be barred by the statute of 
limitations and, because the prior action was dismissed for 
failure of prosecution, it was held that the statute of 
jeofailes was of no help to the plaintiffs. (Loomis v. 


Girard Fire and Marine Ins. Co., N. Y. App. Div.). 
¥ 300,050. 


Explosion.—A retailer sold to a customer kerosene with which, as 
the jury found, a wholesaler had mixed a quantity of gas- 
oline sufficient to make it a highly dangerous explosive. 
Plaintiff's decedent used the kerosene to start a fire and 
an explosion resulted which caused his death. The jury’s 
finding that the wholesaler was negligent in delivering 


kerosene to the retailer was held to be supported by the 
evidence, and plaintiff was allowed a recovery. (Nygaard 
v. Wadhams Oil Co., Wis. Supreme Ct.).. .J 300,048. 


% NEGLIGENCE % 
(Other than Automobile) 


Trustee’s Tort Liability—Where the defendant-trustee was 


negligent in maintaining the premises which formed a part 
of the trust res, it was error for the trial court to change 
the finding of negligence against the individual defendant 
to a finding against the trust estate, as the defendant 
was made a party in both capacities, and since for their 
torts trustees are liable in their individual and not in their 


representative capacities, (Kirchner v. Muller, et al., N. Y. 
Ct. of App.).. 1 400,228. 


Osteomyelitis of the Jaw.—In an action to recover for mal- 
practice of a dentist for osteomyelitis of the jaw, where the 
proof showed that osteomyelitis might occur without any 
negligence on the part of the dentist, the causal connection 
between the root that the defendant left in the plaintiff's jaw 


and the infection was not shown. (McCartney, et al. v, 
Hyman, et al., Pa. Superior Ct.).. § 400,224. 


defendant, which after being cleaned caused his hair to be- 
come discolored. It was proper for the jury to determine 
whether or not the hat was reasonably fit for the purpose 
of its being worn, and whether or not the substance was 
the proximate cause of the injuries complained of by the 
plaintiff. (Zirpola v. Adam Hat Stores, Inc., N. J. Ct. of 
Errors and App.). . . J 400,226. 


Business Visitor.—Plaintiff sustained injuries when he stepped 


on a loose pipe lying on an outside stairway on the premises 
of the defendant, and fell to the foot of the stairs. It was 
proper to dismiss the complaint against the defendant- 
owner since the owner exercised no control over any part 
of the building, and therefore owed no duty to exercise 
care for the safety of visitors. (La Marca v. The Brooklyn 


Public Library, et al., N. Y. App. Div.). . .§ 400,229. 


Fall into Fire.—Two boys trespassed upon the premises of the 


defendant and stole a drip can half full of gasoline which 
they threw on a fire they had built in the street. The in- 
fant plaintiff, in attempting to run past the fire, tripped and 
fell into the fire. Since the defendant was free from negli- 
gence in storing the gasoline, the intervention of a tres- 


passer could not impose liability. (Morse, et al. v. Buffalo 
Tank Corp., N. Y. Ct. of App.).. .] 400,222. 


Liability of Pier Owner.—The defendant was the owner of a 


pier from which the plaintiff's decedent fell and drowned. 
There was no proof that the platform was intended to be 
used as the deceased was using it, and the defendant was 


not obliged to take precaution against an unusual and 
negligent use of it. (Johnston v. Pennsylvania Railroad Co, 
et al., Pa. Superior Ct.)...¥ 400,235. 


School Pupil Injured.—The plaintiff, while descending a stair- 


way in the defendant-school was injured when she collided 
with a classmate. The complaint was dismissed, since the 
principal was not negligent, and could not personally at- 


tend to each class at the same time, nor was any such duty 


imposed upon him. (Thompson, et al. v, Board of Education 
of the, City of New York, et al, N. Y. Ct. of App.)..- 


Pedestrian’s Fall.—Plaintiff sought to recover against the de- 


fendant-city for injuries sustained as the result of falling 
on an icy sidewalk, The city was liable for failure to 


remove from the walks substantial ridges and hills of ice, 
and the evidence introduced by the plaintiff was sufficient . 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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to sustain the finding of the jury that the city was negli- 
gent. (Canfield v. City of Philadelphia, et al., Pa. Superior 
Ct.). . .1 400,236. 


Abutting Owner.—The plaintiff recovered a judgment against 
the defendant, an abutting owner, for damages as a result 
of tripping over the cover of a sewer manhole. On appeal 
the judgment was reversed, and the complaint dismissed, 
since the defendant had not built the sidewalk, nor by any 
affirmative or overt act did anything to create the con- 
dition. (Goldhamer v. The Home Life Insurance Co., N. Y. 
App. Div.). . . 400,231. 


Fall into Excavation.—While going to work, an hour or more 
before sunrise, plaintiff, a man seventy-four years of age, 
fell into an excavation in a street of the defendant city. 
The evidence clearly indicated that the plaintiff either did 
not look where he was going, or if he did, he assumed the 
risk of an obvious danger. Plaintiff was barred from re- 
covery by reason of his contributory negligence. (Bilheimer 
v. City of Bethlehem, Pa. Superior Ct.).. .] 400,237 


Railroad’s Liability—A railroad is not bound by any rule 
of the common law to fence their tracks against live stock, 
and failure to do so in the absence of statute is not 
negligence. A statute requiring the fencing of the right 
of way authorizes a common law action to recover damages 
for the killing of livestock proximately caused by a failure 
to fence. (Hittson v. Chicago, Rock Island & Pacific Ry. 
Co., et al., N. Mex. Supreme Ct.) .. .] 400,227. 


Defective Highway Shoulder.—The plaintiff was injured while 
walking along a highway when she stepped off the road 
to avoid an automobile. The dirt shoulder was worn from 
the concrete leaving an exposed depth of from 6 to 8 
inches. Because this defective condition existed for over 
two months prior to the injury, the court held the state 
negligent in the performance of its duty to maintain the 
highway. (Wager, et al. v. State of N. Y., N. Y. Ct. of 
Claims). . .§ 400,233. 


Medical Testimony Required.—A directed verdict for the de- 
fendants was proper in an action to recover for injuries 
alleged to have been caused by the negligent use of a 
hypodermic needle, since the plaintiff offered no expert 
medical testimony showing the infection was caused by 
the needle, or affirmative proof of negligence and lack of 
care. (Kaster v. Woodson, et al., Tex. Ct. of Civil App.)... 
J 400,225. 

Landlord’s Liability to Guest.—The plaintiff-guest was in- 
jured when a defective porch railing gave way, causing her 
to fall. The defendant-landlord was not subject to liability 
to the guest, since the tenant, by reasonable inspection 


could have discovered the defective condition. (Wilson v. 
Lamberton, et al., U. S. C. C. A., 3rd C.).. .9 400,239. 


Patron at Baseball Game.—An operator of a baseball park was 
not liable for injuries sustained by the plaintiff, by being 
struck by a batted ball while sitting in an unprotected 
bleacher seat, since seats adequately screened were provided 
for patrons who desired them. (Cates v. Cincinnati Exhibi- 
tion Co., et al., N. C. Supreme Ct.). . .] 400,223. 


Remoteness of Injuries.—The plaintiff was lying on the ground 
beside his trailer house when he was struck by the top 


of an oil can which dropped from the truck of the defend- 
ant passing along the highway. The fastener holding the 
Sideboard of the truck was defective and the jury was 
justified in finding that the injuries received by the plaintiff 
were foreseeable. (Carey v. Pure Distributing Corp., et al., 
Tex. Supreme Ct.)...{ 400,221. 

Fall on Sidewalk.—The plaintiff sustained injuries as the re- 
sult of falling down an open stairway leading from the 
public sidewalk to a passageway which led to the rear 
of defendant's building. It was error to dismiss the com- 





Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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plaint and not submit to the jury the question of whether 

or not the duty owed by the defendant to protect the 

ae from injury had been fulfilled. (Glendell, et al. v. 
anufacturers Trust Co., N. Y. App. Div.). . .§ 400,232. 


* LIFE * 


Ambiguous Question.—Although insured, who was pregnant, 


had been to a doctor’s office several times, she stated in 
her application that she had not been attended by a physi- 
cian during the past five years. It was held that the 
question was ambiguous, since it might, to the mind of an 
honest person, convey the idea that what was meant was 
treatment for that which every reasonable, normal person 
considered a disease or illness. (Life & Casualty Ins. Co. v. 
Gaines, Ga. Ct. of App.). . .¥ 500,182. 


Mistake.—Suit was brought for the rescission of a_ single 


premium annuity policy, which provided for quarterly pay- 
ments during the lifetime of the insured, on the ground 
of a unilateral mistake of material fact. When insured 
purchased the annuity he had a life expectancy of nineteen 
years according to the mortality tables, but was unaware 
that he had diseases of such nature that he could not pos- 
sibly live more than two years. Since there was no sug- 
gestion of fraud nor any allegation that the insurer knew 
of insured’s condition, rescission of the contract was denied. 
(Woodworth v. The Connecticut Mutual Life Ins. Co., U. S. 
Dist. Ct., S. D. N. Y.)...9 500,185. 


Existing Disease-—Where the certificate of the physician ac- 


companying the proofs of death stated that insured had died 
from kidney disease, and that she had previously been treated 
for the same disease, the trial court, in view of the policy pro- 
visions, correctly directed a verdict for plaintiff only in 
the amount of the premiums paid. (Hamrick v. Progressive 
Life Ins. Co., Ga. Ct. of App.) . . .] 500,181. 


Change of Beneficiary.—Where insured reserved the right to 


change the beneficiary or the mode of settlement at any 
time without the consent of the beneficiary, it was held that 


he need not go through the form provided, but could accom- 
plish the desired result by direct arrangement with the 
company. (Stewart v. The Conn. Mutual Life Ins. Co., U. S. 
C.C. A., Ist C.).. . J 500,183. 


Effecting Change of Beneficiary.—Insured attempted a change 


of beneficiary by an endorsement on the back of the 
policy, but the policy was not returned to the insurer nor 


was notice of the attempted change given the insurer. 


It was held that the insured did not name a new beneficiary 
in accordance with the requirements of the policy, and the 
proceeds thereof were held to be payable to her brothers 


and sisters. (Association Canado-Americaine v. Marquis et al., 
N. H. Supreme Ct.). . . 500,186. 


Incontestability—A disability rider, attached to a life policy, 


provided that the incontestability clause in the policy should 


not apply to the disability provision. The insured’s argu- 
ment that all exceptions to the incontestability clause must 
be embodied therein was held untenable, and the insurer 
was given judgment in its suit for rescission. (Equitable 
Life Assur. Soc. of the United States v. Volk, N. Y. App. 
Div.). . . J 500,187. 


Jury Question.—In a suit for double indemnity, there was ex- 


pert testimony that the hernia, which caused the death, 
could have been caused only by external and violent means, 
whereas other experts testified that it could have resulted 
from some unusual strain or from an external blow. In 
view of this testimony, it was error for the trial court to 


take the case from the jury and direct a verdict for the 
insurer. (Orey v. Mutual Life Ins. Co. of N. Y., Ind. Supreme 
Ct.). . ._§ 500,184. 
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LIFE—continued 


Jury Question—Where the evidence was in conflict as to 
whether insured died of heart trouble or an infection cov- 
ered by the accident policy in suit, the case was properly 
submitted to the jury and its findings were not disturbed on 
appeal. (Noller v. London & Lancashire Indem. Co. of 
America, U.S. C. C. A., 7th C.).. .J 500,189. 


Breach of Warranty—Where it was shown that warranties 
made by insured in his application for a fraternal benefit 
certificate were false, his good faith in making the warran- 
ties was held to be of no consequence. (Sov. Camp, W.O. W. 
v. Mendez, Tex. Ct. of Civ. App.).. .§ 500,188. 


% AUTOMOBILE 


Agency of Truck Driver.—A company’s liability for damages 
arising out of an employee’s negligent operation of a com- 
pany truck depends upon whether or not it had given ex- 
press or implied consent to the use of the truck. The jury 
must pass upon the question of consent and whether or not 
the truck was being driven within the scope of the consent 
given. (Reitenga v. Kalamazoo Creamery Co. et al., Mich. 
Supreme Ct.) .. .] 700,642 


Employees Driving President Home.—An employee who is 
injured in an automobile accident, after he has driven the 
company president to the latter’s home, is performing a 
service incidental to his employment where both were en- 
gaged in making business calls on farmers after office hours. 
(Employers Mutual Liability Insurance Co. et al. v. Industrial 
Commission et al., Wis. Supreme Ct.) . . .] 700,652. 


Railroad Crossing Collision—A motorist approaching a rail- 
road crossing in a dense fog must use due care, and, if neces- 
sary, he must stop, look and listen for oncoming trains, A 
jury verdict for the defendant, in a suit arising out of a 
railroad crossing collision, will not be disturbed where there 
is sufficient evidence that proper warning was given by 
the railroad company. (Cartwright v. Grand Trunk Western 
Railroad et al., Mich. Supreme Ct.).. .§ 700,651. 


Icy Road with Two Ruts.—The plaintiff, while riding in a car 
on an icy road which had only two ruts made by traveling 
cars, approached the car of the defendant coming from the 
opposite direction. The car in which the plaintiff was riding 
turned to the right and permitted one rut to be free, but the 
defendant continued down the center of the road and col- 
lided with the car in which the plaintiff was riding. The 
jury held the defendant guilty of negligence. (Tallmon v. 
Larson, Iowa Supreme Ct.) . .] 700,634. 


Carrier’s Liability—Where a bus driver was told to follow a 
route which did not go to the town to which the plaintiff 
had purchased his ticket, and the plaintiff was therefore 
refused transportation on the bus, the court found the com- 
pany negligent in not otherwise providing for plaintiff's 
transportation. (Missouri Pacific Transportation Co. v. 
Schmitz, Ark. Supreme Ct.). . .[ 700,646. 


Dangerous Curve.—The maintenance of a curve on a highway 
by the state is not ipso facto negligence, and where there 
were five warning signs along the road approaching the 
curve, the state was not liable for injuries sustained by a 
motorist who ran off the road while turning on the curve. 
(Ruggiero et ux. v. State of N. Y., N. Y. App. Div.). 

{ 700,638. 


Jurisdiction of Pennsylvania Justices of the Peace.—Section 
1208 of the Vehicle Code is unconstitutional as special legis- 
lation insofar as it confers jurisdiction on justices of the 
peace, aldermen, or Philadelphia magistrates in tort actions 
arising out of the operation of motor vehicles where the 
injury is consequential. (Paulson v, Eisenberg, Pa. Superior 


Ct.) .. .J 700,643. 


Failure to Look.—Where the plaintiff's vision is obscured by 
a high growth of sweet clover, his entering an intersection 
of two highways without looking to his right after he js 
able to view the crossing highway constitutes contributory 
negligence as a matter of law. (Cline v. Killingbeck, Mich, 
Supreme Ct.).. .f 700,630. 


Right of Way.—In proceeding along a through trunk highway, 
a driver may rely on his right of way and may assume that 
another will obey the law and observe such right, unless 
circumstances indicate the contrary. However, Hie is negli- 
gent if he proceeds where it appears that the-other party 
was not going to stop. (Rhoades et al. v. Finn et al., Mich, 
Supreme Ct.).. . | 700,650. , 


Salary of Deceased.—The treasurer of the company which em- 
ployed the deceased may give testimony as to his salary, 
It is not hearsay evidence, and it may not be excluded on 
the ground that the company’s books are the best evidence, 
(DuBois, Exrx. v. DeFazio, N. J. Supreme Ct.). . . 700,635. 


Driving Employer’s Truck Without Permission.—There is a 
presumption that the owner’s truck or automobile is being 
used by permission and within the scope of the owner's 
business; but this presumption may be rebutted by clear 
and convincing evidence that the truck was being used by 
an employee for a non-business purpose without the em- 
ployer’s permission. (Morrow v. Trathen, Mich. Supreme 
Ct.).. .§ 700,631. 


Intersection Collision.—A finding by a jury that the plaintiff 
was contributorily negligent in attempting to cross in front 
of the defendants’ car at an intersection will not be dis- 
turbed on appeal where there was competent evidence to 
sustain the trial court’s refusal to grant a new trial. (Teater 
v. Stratton et al., Mich. Supreme Ct.). . .J 700,649. 


Amount of Damages.—In an action to recover for injuries 
received when the plaintiff was a passenger in the defend- 
ant’s car, it was error to admit evidence of hospital bills 
incurred when the plaintiff subsequently broke his leg while 
playing on a football field. (Parker v. Belotta et al., N. C. 
Supreme Ct.).. . 700,628. 


Lease of Defective Truck.—The lessor of a truck who agreed 
to keep the truck in good condition, is liable for injuries 
sustained by a person who was struck by the truck while 
it was being driven by an employee of the lessee, when the 
injury would have been avoided if the truck was equipped 
with a horn or other signalling device. (Hudson et al. v. 
Moonier, U.S. C. C. A., 8th C.).. .J 700,639. 


“Sudden Appearance” Doctrine—The Court of Appeals of 
Kentucky assailed the “sudden appearance” doctrine as a 
departure from the fundamental principles of the law of 
negligence, and held that an instruction based on the rule, 
in a case in which a boy was struck by an automobile at a 
crossing, was reversible error. (Dixon v. Stringer et al., Ky. 
Ct. of App.). . .] 700,636. 


Husband’s Liability for Wife’s Negligence.—The husband's 
liability for damages arising out of his wife’s negligent oper- 
ation of his automobile depends upon whether or not the 
car was being used on the husband’s business. Mere per- 
missive use does not make the wife an agent or servant so 
as to impose liability on the husband for the wife’s negli- 
gence. (Mitchell et al. v. Ellmaker et al., Pa. Superior Ct. 
E. D.). . .] 700,640. 


Scope of Employment.—Where an employee took his employer’s 
truck, contrary to instructions, and went to his home for 
supper, the employee had departed from his employment and 
the employer was not liable for damages resulting from a 
collision which occurred when the employee was on his 
way back to his job. (Southwest Dairy Products Co. v. De 
Frates et al., Texas Com. of App.).. .§ 700,624. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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